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fn the Court of Appeals of the District of Columbia* 


Henry U. Rheam et al., Appellants, } 

vs. y No. 1566. 

James W. Martin. 


a Suoreme Court of the District of Columbia. 

James W. Martin, Plaintiff, 
vs. 

Henry U. Rheam and Julia A. Rheam, 

Defendants. 

United States op America, ( , 

District of Columbia , ( 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration, dec. 

Filed July 19,1904. 

In the Supreme Court of the District of Columbia. 

James W. Martin 1 

vs. V At Law. No. 47082. 

Henry U. Rheam and Julia A. Rhicam. j 

The plaintiff sues the defendants for money payable by the de¬ 
fendants to the plaintiff; for goods sold and delivered by the plain¬ 
tiff to the defendants; for work done and materials provided by the 
plaintiff for the defendants at their request; for money lent by the 
plaintiff to the defendants; and for money paid by the plaintiff for 
the defendants at their request; aud for money received by the de¬ 
fendants for the use of the plaintiff; and for money found to be due 
from the defendants on accounts stated betweeu them. And the 
plaintiff claims the sum of three hundred and seventy ($370.00) 
dollars, with interest from the 14th day of August, 1903. 

JULIUS A. MAEDEL, 

JOS. A. BURKART, 

Attorneys for Plaintiff. 


1 

j No. 47082. At Law. 
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Notice to Plead. 

The defendants are to plead hereto on or before the twentieth 
day, exclusive of Sundays and legal holidays occurring after the 
day of the service hereof; otherwise judgment. 

JULIUS A. MAEDEL, 

JOS. A. BURKART, 

Attorneys for Plaintiff. 


2 Pleas of Defendant Julia A. Rheam. 

Filed August 8,1904. 

In the Supreme Court of the District of Columbia. 

Charles W. Martin ) 

vs. V At Law. No. 47082. 

Henry U. Rheam et al. i 

1. For plea to the plaintiffs declaration filed herein, this defend¬ 
ant, Julia A. Rheam, says she did not promise as alleged. 

2. And for further plea to said declaration, this defendant says 
she is not indebted as alleged. 

LESTER & PRICE, 
Attorneys for Defendant Julia A. Rheam. 


Pleas of Defendant Henry U. Rheam.' 

Filed August 8,1904. 

In the Supreme Court of the District of Columbia. 

4 

Charles W. Martin ) 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. j 

1. For plea to the plaintiff’s declaration filed herein, this defend¬ 
ant, Henry U. Rheam, says he did not promise as alleged. 

2. And for further plea to said declaration this defendant says he 
is not indebted as alleged. 

LESTER & PRICE, 
Attorneys for Defendant Henry U. Rheam. 
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3 Joinder of Issue. 

Filed August 12,1904. 

Iu the Supreme Court of the District of Columbia. 

Charles W. Martin ] 

vs. V At Law. No. 47082. 

Henry U. Rheam et al. I 

The plaintiff hereby joins issue upon the defendant Henry W. 
Rheam’s first and second pleas filed herein. 


JOS. A. BURK ART and 
J. A. MAEDEL, 

Att’ys for Pl’t’ff. 


Joinder of Issue. 

Filed August 12,1904. 

Iu the Supreme Court of the District of Columbia. 

Charles W. Martin | 

vs. > At Law. No. 47082. 

Henry U. Rheam et al. I 

The plaintiff hereby joins issue upon the defendant Julia A. 
Rheam’s first and second pleas filed herein. 

JOS. A. BURKART and 
J. A. MAEDEL, 

Att’ys for Pl’t’ff. 

4 Memorandum. 

March 16,1905.—Verdict for plaintiff for $355, with interest from 
August 14,1903. 

Supreme Court of the District of Columbia. 

Friday, March 81,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

$ # * 

James W. Martin, Plaintiff, 
v. 

Henry U. Rheam and Julia A. Rheam, 

Defendants. 

Upon hearing the motion of the defendants for a new trial, it is 
considered that the same be, and hereby is overruled, and judgment 


| At Law. No. 47082.' 
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on verdict ordered: Therefore it is considered that the plaintiff re¬ 
cover against the defendants the sum of three hundred and fifty-five 
dollars ($355), with interest thereon from the 14th day of August, 
1903, at 6 % per annum until paid, being the money payable by 
them to the plaintiff, by reason of the premises, together with his 
costs of suit to be taxed by the clerk, and have execution thereof. 

The defendants note an appeal to the Court of Appeals, and the 
bond for costs is fixed at $100 or a supersedeas bond at $600.00. 

5 Memoranda. 

April 3, 1905.—January term prolonged 38 days to settle excep¬ 
tions. 

April 10,1905.—Appeal bond filed. 


Supreme Court of the District of Columbia. 

April 28,1905. 

James W. Martin, Plaintiff, ) 

vs. y At Law. No. 47082. 

Henry U. Rheam et al., Defendants, j 

Now again comes here the defendants, by their attorney, and 
tender to the court here their bill of exceptions taken during the 
trial of this cause, and pray that the same may be duly signed, 
sealed, and made part of the record, now for then, which is accord¬ 
ingly done. 

6 Bill of Exceptions. 

Filed April 28,1905. 

In the Supreme Court of the District of Columbia. 

James W. Martin, Plaintiff, ) 

vs. y At Law. No. 47082. 

Henry U. Rheam et al., Defendants, j 

Be it remembered that at the trial of above entitled cause before 
Mr. Justice Barnard and a jury, on the 16th day of March, 1905, 
the plaintiff to maintain the issue on his part joined, offered and 
gave testimony of the following witnesses, who being first duly 
sworn, testified in substance as follows : 

James W. Martin the plaintiff was asked “ Did you do any work 
for the defendants on the building now known as 644 C street,'north- 
east;”and he answered “Yes” and then testified that defendant 
Henry Q. Rheam came to his house prior to the erection of the said 
building and got an estimate for the brick work thereon ; that wit- 
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ness gave hi>m an estimate of $600 to do all the brick work of the 
building, which estimate was there after reducedto $575; because of 
the substitution of a cheaper brick in part of the work ; that Rheam 
said “ it was my job ; ” that thereafter witness got wind that W. S. 
Plager was going to build the house; and defendant Rheam told 
him to go see Plager, and give him his estimate; that he did give 
Plager a written estimate to do the brick work of the house for $595. 
which included an item of $20. for an extra chimney ordered by 
Mrs. Rheam; that he did all the brick work he so agreed 

7 to do, except that of the pillars for the porch, which he was 
prevented from doing by the plumbers excavating; that 

Rheam paid him $75.00, July 3, 1903, and $150.00, July 11,1903 ; 
that these payments were made in Rheam’s house in the presence 
of Plager and of Mrs. Rheam ; that afterward he could not get the 
balance of his money and he met defendant Rheam upon 8th street, 
and asked him for his money and Rheam said: “I will stand re¬ 
sponsible for it; I will stand good for it, you finish your work and 
get an order and I’ll pay you ; ” to which quoted answer the defend¬ 
ants by their attorney then and there objected, aud moved the court 
to strike out the same because it was immaterial and irrelevant, there 
was no consideration for such a promise, and that the same was not 
reduced to writing and signed as required by the statute of frauds, 
which objection was by the court over-ruled, and exception duly 
taken, which was then and there noted by the court aud entered on 
its minutes. 

Witness further testified that he furnished and finished all the 
brick work in the building except pillars for the porch; that he 
gave receipts for money he received to the defendant Henry U. 
Rheam in his parlor at 642 C street northeast; that Rheam was 
around there half of the time and did nothing but walk around 
and give orders ; that Henry U. Rheam told witness to get an order 
from Plager for the balance of the money due him, and that he did 
so on the same day, and presented it to the said defendant, on 
the day following, whereupon Rheam told witness that he could 
not recognize the order and would not pay it; that defendant 
Rheam gave him no orders directly but complained to him 

8 about not wetting the bricks properly; that he took two 
bricks away with Inin in his buggy, and brought others back 

which he placed before plaintiff; that there was now due him the 
sum of $370. which included the amount of his estimate to Plager 
for $575., and $20. for additional work required to be done ; that he 
knew that Rheam had given the job for building the house to 
Plager; Rheam told witness he had given Plager the job. In re¬ 
sponse to a request to produce by plaintiff, the defendant produced 
the following writing which was offered in evidence on behalf of 
plaintiff as the estimate for the work given by Plager to Rheam : 
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Washington, D. C., June 8,1903. 

Mr. H. U. Rhearn to W. S. Plager, Architect and Builder (Licensed), 

70S F Street N. E. 

Dear Sir: I agree to furnish all labor and material to erect and 
complete one three story brick dwelling at # 644 C St. N. E., as per 
plans and specifications using chestnut trimmings doors &e. for the 
sum of two thousand, three hundred and fifty dollars, ($2350.00), all 
work to be done in a first class manner. 

Yours truly, PLAGER and CO. 

Owner to furnish party walls. 

that there is now due him including the extra charge for the chitn- 
ney the sum of $370. 

9 Upon cross examination witness testified that he knew that 
defendant Rheam had personally obtained estimates from 

various material men, and contractors with a view of erecting the 
building himself, and thereafter he changed his mind, and gave out 
the plans and specifications to several contractors for them to bid 
on, and that he, Rheam, gave the contract to build the house to 
W. S. Plager; that Rheam told witness to see Plager, and gave him 
his estimate for the brick work and that the job was his; that there¬ 
after witness did see Plager, and gave him an estimate in writing, 
which writing was produced by the witness and admitted in evi¬ 
dence and is in the following words and figures: 

Washington, D. C., June 24,1903. 

Mr. Plager to J. W. Martin, Dr., Bricklayer and Contractor. 

Jobbing Promptly Attended To. 224 Seventh Street, N. E. 

I propose to do brick work on house bet. 6 and 7th on C St. N. E. 
according to plans and specifications prepared by you for the sum 
of $575.00 in addition to chimney in rear for the extra of $20.00 
$595.00. 

JAMES W. MARTIN. 

I agree to pay the same. 

W. S. PLAGER. 

Witness testified that the last line was written on the sheet and 
signed by Plager, after Martin had completed his work. 

He further testified that he received no money from Plager 

10 on account of the work done, but that defendant Rheam paid 
same to him ; he was shown two receipts as follows : 

“ Washington, D. C., July 3,1903. 

Received from W. S. Plager seventy-five dollars on account for 
brick work. 


JAMES W. MARTIN.” 
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“ Washington, D. 0., July 11,1903. 

Rec’d of W. S. Plager one hundred and fifty dollars ($150.00) on 
account of brick work done at 644 C St. N. E. 

JAMES W. MARTIN.” 

and testified that his genuine signature was attached to each of 
them ; that he paid no attention to the name in the receipt; that 
when he could not get his money he consulted his counsel Mr. Burk- 
art who wrote to defendant a letter as follows: 


“August 21,1903. 

Mr. Henry U. Rhearn, 642 C St. N. E., city. 

Dear Sir : I have seen Mr. Martin who insists that his work has 
been completed according to his contract with Mr. Plager, and I have 
therefore to advise you that unless Mr. Martin’s claim is settled be¬ 
fore the close of business hours on Monday nest I shall on Tuesday 
file suit to enforce the lien heretofore filed by me in his behalf 
against your property. 

I am notifying today the Perpetual Building Association of the 
existence of our lien. 

Yours truly, JOS. A. BURK ART.” 

11 (which letter it was admitted was signed by Mr. Burkart as 
attorney for Mr. Martin); that on August 18,1903, his said 
attorney had filed a mechanic’s lien being No. 5,088 in the supreme 
court of the District of Columbia which reads as follows: 

“ Notice is hereby given that I intend to hold a mechanic’s lien 
upon lot 73 in square 864 being the east 16 feet by the full depth of 
the lot formerly known as lot 14 in said square and known as prem¬ 
ises No. 644 C St. N. E. situate in the city of Washington, in the Dis¬ 
trict of Columbia, and the building thereon, for the sum of three 
hundred and seventy-five dollars ($375.00), with interest from August 
14,1903, being amount due to me for labor upon and materials fur¬ 
nished for the construction of said building under and by virtue 
of a contract with William S. Plager, original contractor with 
owner. 

JAMES W. MARTIN, Claimant, 
By JOS. A. BURKART.” 

William S. Plager, a witness for the plaintiff testified that he 
did business alone under the name Plager and Co.; that he is an 
architect and builder and drew the plans and specifications for the 
house for the defendants to be erected at 644 C street, northeast; that 
at first Rhearn intended to erect the building himself, and got esti¬ 
mates; that afterwards witness gave an estimate for building the 
house according to the plans and specifications, which included 
everything except the party wall, for $2,350. and identified 
his "bid dated June 8, 1903, offered in evidence by the plain- 
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tiff, (page 4) as bis estimate for the work; that other con- 

12 tractors bid on the plans and specifications; that Rheam ac¬ 
cepted his bid, and witness began operations on the building 

in June 1903; that he was to furnish everything needed for the 
building; that defendant Henry U. Rheum, went for the excavator, 
Perry, and told him, without consulting this witness, to begin the 
work ; that the defendant Rheum paid some money to the men, and 
may have paid the plaintiff money, but he did not know whether or 
not such was a fact; that he did know some money was paid Mar¬ 
tin, but he could not say that he knew who paid it; that there was 
an extra flue built, which was included in the estimate given by 
Martin, which estimate he identified as the same offered in evidence 
by Martin (see page 5); that he supposed there was a change in 
stone, and guessed it was ordered by the owner; that it was not 
ordered by this witness. He was asked : 

“ Do you know whether or not Rheam paid Wiegand or any ma¬ 
terial men, workmen or contractors for material or work on the house 
No. 644 C St. N. E.?” 

(A.) “ I think that Rhearn paid Wiegand and a couple of others, 
and I know that he paid some carpenters.” 

To which question and answer objection was made on the ground 
that the question and answer were irrelevant and immaterial, until 
the manner and circumstances of pa 3 7 ment be shown, which objec¬ 
tion was over-ruled by the presiding justice and exception duly taken, 
which was then and there noted upon the minutes of said justice. 

The witness was asked who superintended the work and replied 
“I tried to superintend it; I think Mr. Rheam ordered the brick¬ 
layers, that he, Rheam stopped the first plumber working who threw 
up the job; ” that the plumber came tohimand told him that 

13 Rheam had stopped him; that witness took the second 
plumber to Rheam, whom Rheam thereafter paid for work 

he did. 

Witness was then asked if Rheam had expressed a preference who 
should do the brick work on the house, to which question objection 
was duly made as being immaterial, and was overruled, and excep¬ 
tion then and there duly taken, and noted on the minutes by the 
presiding justice, and witness answered that, he was told by Rheem 
that he would like for Martin to do the brick work. He further 
testified that Rheam paid Reilly for tarring, and that he also paid 
the second plumber Kaufman. The plans and specifications for the 
building were produced by defendants on notice from plaintiff, and 
the specifications provided in part that the permit for building 
should be paid for and the deposit for permission to cross the side¬ 
walk should be made by the contractor. The necessary permit was 
obtained and the fee therefor paid, and the necessary deposit made 
but neither the license fee nor the deposit was made by Plager. 
These specifications were headed “ Specifications of the labor, ma¬ 
terial and manufactured work required in the erection and comple¬ 
tion of one three story dwelling on part of lot 15, in square 864 for 
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Mr. H. U. Rheam, according to the designs prepared by W. S. Plager, 
architect.” 

Upon cross-examination the witness testified that he was the orig¬ 
inal contractor to erect the building, and agreed to furnish all the 
work and material, and pay for same; that his bid showed the terms 
of his contract; that he had received estimates from the various 
sub-contractors to do different work, including Martin who bid for 
the brick work; that from time to time he gave orders upon the 
defendant Rheam for the payment of money due to material men 
and workmen, which he supposes were paid. He was shown 

14 two receipts from plaintiff for the payment of money (see 
pp. 5 & 6) which he said were in his (witness’) own hand 

writing, except the signatures, which were in the plaintiff’s hand 
writing; that he, the witness, supposed he had paid Martin the 
money mentioned in the receipts, for “ if he had not, he would not 
have taken the receipts; ” that the payments were made in Rheam’s 
house and in his presence and the presence of Mrs. Rheam. He 
also identified as being all in his own hand writing, his own receipt 
which read : 

“ Washington, D. C., Aug. 8,1903. 

Received from Henry U. Rheam eleven hundred and thirty fiv6 
dollars, on house # 644 0 St. N. E., to date. 

$1135.00. W. S. PLAGER.” 

He testified that Rheam paid for the work done and material fur¬ 
nished by him on the house, to the amount of said receipt, else he 
“ would not have given the receipt.” He was shown an order on 
Henry U. Rheam to pay Reilly money, which is in the following 
words and figures: 

“ Washington, D. C., Aug. 14,1903. 

Mr. Henry U. Rheam : 

Please pay to L. W. Reilly the sum of $9.50 for tarring done at 
644 C St. N. E., and charge to my account. 

W. S. PLAGER. 

Rec’d payment in full Aug. 

L. W. REILLY.” 

and identified the same as being in his own hand writing 

15 except the receipt part; that he threw up the job some time 
in August; that plaintiff had finished all the brick work he 

contracted to do except the brick pillars for the porch. 

John W. Scott, a witness for the plaintiff, testified that he was 
present when Rheam and Martin met at 8th and Maryland avenue, 
in the fall of 1903; that Martin asked Rheam for the money due 
him for the work on the building; that Rheam asked Martin why 
he did not finish the work, and said “You go ahead and finish vour 
work and get an order from Plager and 1 will pav you.” 

2—1566a 
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L. W. Reilt.y a witness for the plaintiff testified that he did the 
tarring for the building, that Plager employed him, and he did not 
see Rheam about it; that Rheam directed work to be done; that 
Rheam paid him his money on an order from Plager; that he did 
not go after the money, but Rheam came to his house and paid him, 
after he had made a “draw” from the building association. 

Upon cross examination he said that the only directions Rheam 
gave, were as to tarring a chimney which witness said was outside 
of the work included in his estimate. He identified an order upon 
Rheam to pay money to witness which represented all the money 
received by him from Rheam and which was offered in evidence b} r 
plaintiff (witness Plager p. 11), and that the words “ Received pay¬ 
ment in full Aug.—L. W. Reilly” were in witness’ handwriting. 

William H. Chappel, a witness for the plaintiff 1 testified that he 
is a stone cutter, and did work for the defendants; that he was em¬ 
ployed by Plager; that he estimated to furnish Indiana lime stone, 
which stone he delivered, but it was returned and he then furnished 
a brown stone. 

16 He further testified that the stone furnished was more ex¬ 
pensive than that he agreed to furnish ; that no directions 

were personally given him by Rheam; that about two weeks before 
Plager quit the job Plager referred witness to Rheam for money. 
Rheam said when he finished his work he would pay him. When 
he finished Rheam told him to get an order from Plager, which he 
did, but Rheam refused to honor it, and he then took it to the 
building association which paid it in the “ wind up ” Rheam gave 
directions to Blakely, whom Rheam told “ he was boss; ” to which 
answer defendants objected on the ground that the evidence 
showed that Plager had already given up the job, and that in 
the “wind up” Rheam was finishing the house for himself, and 
that any and all directions given by him then, were and are irrel¬ 
evant, but the court over-ruled this objection, to which ruling excep¬ 
tion was taken and duly noted by the court upon its minutes. 

Upon cross examination witness testified that the orders given by 
Rheam to Blakely were after Plager had given up the work; that 
the witness had received no orders from Rheam; whereupon the 
defendants, by their attorney, moved the court to strike ou?’ from 
the record all the testimony as to orders given by Rheam to Blakely, 
and to instruct the jury that the same were given after Plager had 
given up the job, and were immaterial. The court refused to grant 
the motion, to which exception was duly made and entered upon 
the minutes of the court. 

E. T. Kaufman, a witness on behalf of the plaintiff, testified 
that he was employed by Plager to do the plumbing work; 

17 that he gave Plager an estimate which the latter accepted; 
that before starting to work Plager took him to Rheam ; that 

Rheam told him that he would be responsible for his money; that 
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Rheam went to the plumbing house of E. G. Schafer & Co. with 
witness and secured the material; that he received instructions for 
the work from Mr. and Mrs. Rheam; that what he was paid on the 
work was paid by Mr. Rheam; and there was a balance still due 
him. 

Upon cross examination he testified that he did not know who 
made the payments for the work; that he did not get the money 
himself; but his son, who represented him, received it. 

John F. Callan, a witness on behalf of the plaintiff, testified that 
he first gave au estimate for the tinning and heating of the house to 
Rheam, and afterwards to Mr. Plager as he understood that Plager 
was going to do the job; that Plager did not finish the job ; that he 
overheard Rheam tell another man that there was dollar for dollar 
for every man who did work at the building, and that he would see 
that it was paid; that no man who did work on his building would 
lose a cent; that he received money for work from Rheam on 
Plager’s order; that he did not finish the work. 

Whereupon the plaintiff declared his testimony in chief closed. 

The defendant Julia A. Rheam, by her attorney, thereupon moved 
the court to instruct the jury to return a verdict in her favor be¬ 
cause it did not appear from the evidence that she had any interest 
in the property; that she had not been shown liable for the plain¬ 
tiff's claim ; that there was no testimony in any manner con- 
18 neeting her with the matter in issue; which direction the 
court refused to grant, to which ruling exception was duly 
taken, which was then and there entered upon the minutes of the 
court. 

Whereupon the defendant Henry U. Rheam to sustain the issue 
in his behalf joined, was called as a witness and testified that he 
had known Plager for about twenty-five years; that in May 1903, 
he had obtained estimates from various material men and contrac¬ 
tors, intending to erect a house at 644 C street, northeast, the plans 
and specifications for which were drawn by W. S. Plager, being 
those offered in evidence on behalf of the plaintiff; that he gave up 
that idea, and obtained bids from independent contractors who 
were to do the entire work; that three persons bid for the job, 
namely, W. S. Plager, J. W. Downing, and a Mr. Moxley, all of 
whom estimated upon the work as independent contractors; that 
he accepted Plager’s estimate to erect the house for $2350. being the 
estimate offered in evidence on behalf of the plaintiff (p. 4), and 
Plager began work on the building in June, and worked until about 
the eighth day of August, at which time the house was under roof, 
and all the brick work completed except that required for the front 
porch; that he retained no control over the work whatever, and 
looked to Plager to do everything; that the plaintiff Martiu did the 
brick work for Plager; that witness gave no directions to any of 
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the workmen or material men, at any time while Plager was work¬ 
ing on the house; that he refused to and did not give any direc¬ 
tions about the work or supervise it in anv manner except to 
complain to Plager; that on two occasions he refused to give the 
plaintiff any directions when requested by him; that he 

19 never gave Martin any directions about his work ; that when 
he found that the bricks were not of the specified character 

he gave notice to Plager; that the plaintiff Martin came to him and 
asked him why he did not tell him about the bricks, whereupon 
witness told him that he had no right to give him directions, that 
his contract was with Plager, and that he had no contract with the 
plaintiff to do any work for him ; that when he could not get Plager 
to attend to wetting the bricks that he did not go to Martin, but got 
the building inspector to look after it; that he had some money on 
hand when he began building and he received the balance for the 
erection of his house from the Perpetual Building Association ; that 
he paid Plager as he received the money from the said association; 
that he did not tell Martin that the job for the brick work was his, 
as Martin had testified ; that he did not tell him to go and see 
Plager and give him an estimate, or anything like it; that he did 
tell Martin that the bids he, Rheam, received, were too high, and 
that he was going to let contractors bid on and erect the building ; 
that he did not tell Martin that he would stand good for the money 
due him, or that he would pay him, that he never had any such 
conversation with plaintiff and had never promised to pay him 
anything; that he saw Martin at Sth and Maryland avenue before 
Plager quit the work, and Martin complained that he could not 
get his money from Plager, and witness told him that he had 
better finish his work before he talked about his money; that 
Plager had given him two receipts for the money which had 
been paid to Martin; that he had paid no workman or ma¬ 
terial men, and for no materials furnished except on written 
orders from Plager; that he did not tell Martin to 

20 get an order from Plager, and did not say that he would pay 
it; that he never promised to pay Martin anything ; that he 

gave no directions about the building or its erection, except to 
Plager, until Plager had quit; that he did not owe Martin any¬ 
thing ; that he did not go after the excavator Perry, and did not 
start him to work; that he did not pay Wiegand what Plager owed 
him, or any part of it; that he did not stop the first plumber from 
working; that the latter who was named Marsden had come to 
him and asked him to stand good for material furnished, and he 
did stand good for a part, but refused to stand good for more, and 
the plumber threw up his job because he could not get the mate¬ 
rial on credit; that Plager brought the second plumber, Kaufman, 
to him who requested witness to stand good lor the material he 
needed, which at Plager’s request, witness agreed to do; the price 
of same to come out of the money to be paid to Plager; that the man 
who did the tarring declined to do the work unless Rheam prom- 




HKlNKY U. 11HEAM ET AL. VS. JAMES W. MARTIN. 


13 


ised to pay him, which witness told him he would do if he obtained 
a written order from Plager, which he Reilly did, and witness paid 
it; that he did not change the character of the stone in the house ; 
that Blakely was Plager’s foreman or boss carpenter, that Plager 
threw up the job about August 8th, and he, the witness, was 
obliged to complete the building, that afterward he notified Plager 
that he would complete the house at Plager’s expense; that he had 
on August 8th 1903, paid Plager $1135. and received a receipt 
dated August 8, 1903, for that amount, which included all money 
paid to Plager and on orders drawn by Plager on witness for work 
done on the building; that after August 8th neither Plager nor 
Martin did any work whatsoever upon the premises men- 

21 tioned; that after Plager threw up the job he was obliged 
to finish the building for which finishing he paid in cash 

$1424.3S, after paying Plager $1135.; that beside his own work the 
house cost him $2559.38, and he lost $209.38 by Plager throwing up 
the work, and his own services which he estimated at $100. which 
he considered fair figures. 

Upon cross examination witness testified that he had known 
Plager for about twenty-five years that he neither required nor took 
any sum from Plager for the performance of the contract; that he 
did not disburse the monev for the work on the house; that the 
money ($1135.) paid to Plager included money paid by him to 
Schafer and to McCubbin for plumbing material which was used in 
the house and which he told Plager and those material men he would 
stand good for; that he did not take any of the bricks Martin 
brought, to see if they were all right; that he did get some from 
the brick-yard, and called Plager’s attention to the fact that brick 
being used was of an inferior quality ; that he was around the build¬ 
ing “ pretty much all the time.” 

Witness was then questioned by the court and replying said that 
the title to the property was in himself and wife; that he received 
money from the Perpetual Building Association upon a building 
loan, and paid it to Plager; that some of the payments were made 
to material men for Plager, that he received the money as the asso¬ 
ciation thought it justified in advancing it; that Plager knew that 
he was to be paid in the manner and in those amounts, that he did 
not know how Plager knew it, but he knew it. 

Defendant Julia A. Rheam, a witness on behalf of the de- 

22 fendant testified that at no time had she given any orders to 
Martin or any one else during the erection of the house ; that 

on the contrary on several occasions Martin came into her house, 
asked for directions but she declined to have anything to do with 
him ; that she was present when Martin received money in the house 
642 C street, where she lived, and that same was paid to him by 
Mr. Plager, who wrote the receipts, and afterward gave them to her. 
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J.W. Downing, a witnossou behalf of the defendant, testified thathe 
was a builder and did carpenter work on the house for Plager, that he 
received money from Jim Blakely, who was PIager’sforeman; thathe 
bid on the plans and specifications for the erection of the house; that 
he knew that W. S. Plager and Mr. Moxloy had bid on them ; and 
that the plans and specifications were submitted to him and two 
other contractors as independent contractors; that he received an esti¬ 
mate from Martin to do the brick work in the house, which estimate 
was for the same brick work for which Martin gave his estimate to 
Plager ; that the estimate was in writing, and that he did not have 
it now ; that he did not keep such papers, and did not know where 
it was. He was then asked for what amount Martin offered to do 
the brick work for him to which question plaintiff by his attorney 
objected, which objection the court sustained, on the ground that it 
was immaterial, and held that even if the witness had the paper in 
his hand it could not he used, iasant would he immaterial, to which 
ruling exception was duly made, and then and there entered upon 
the minutes of the court. An offer was then made by the defend¬ 
ants, by their attorneys, to show that the plaintiff Martin gave 

23 an estimate to the witness to do the same brick work in house 
644 C street that he had estimated upon for Plager; that both 

Plager and witness bid upon the entire work as independent con¬ 
tractors; that the estimate in both cases was for the same brick 
work, and that the amount of the estimate given witness by the 
plaintiff was far below in amount, to that given by plaintiff to 
Plager. The court declined to allow' such facts to be given to the 
jury, and ruled that even if witness had in his hand the estimate 
for such work, that it could not he used as it was immaterial, and 
declined to allow the testimony so offered to be given to the jury, to 
which ruling an exception w T as duly taken on behalf of the defend¬ 
ants, and then and there duly noted upon the minutes of the court. 

On cross examination witness testified he was the son-in-law of 
the defendants. 

Whereupon the defendant closed his testimony, and the plaintiff' 
resumed the stand and testified that the value of the work to be 
done upon the porch which he had not done was about $15, and 
that the onlv time he went into Mrs. Rheam’s house to see her while 
he was working on the building was on one occasion when she 
called him in to see a sick dog she had and asked him what she 
should do for it, and thereupon the plaintiff declared his case closed, 
and the defendants by their attorney, thereupon requested the court 
to instruct the jury as follow's: 

1. To return their verdict in favor of defendant Julia A. Rheam. 

2. To return their verdict in favor of defendant Henry U. Rheam. 

3. That under the evidence William S. Plager under 

24 his contract with defendant was an independent contractor, 

4. That if they believe from the evidence that W. S. Plager 
contracted to erect the house at 644 C street, and furnish the labor 
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find materials for such construction for a sum of money to be paid 
him by the defendant-, free from the control and direction of the 
defendants, that he was an independent contractor, and their ver¬ 
dict must be for the defendants, unless they further found from the 
evidence that the defendants legally bound themselves to pay the 
plaintiff for his work. 

5. That even if thej r believe from the evidence that defendant 
Rheam had told the plaintiff Martin that he would stand good for 
the money due him from Plager for work done upon and ma¬ 
terials furnished for said house, or any part of it, that he would pay 
the same or any part thereof, or that lie would see that he was paid 
such money, or any of it that such was a promise not enforceable 
unless they found that there was a consideration therefor, and that 
such promise, if made was a promise to pay the debt of another, 
and if not in writing, could not be enforced. 

All of which prayers the court declined to grant, to which ex¬ 
ception was then and there severally taken, and duly entered upon 
the miuutes of the court. 

The court thereupon charged the jury, among other things, “that 
the contract of building in this case differed from most contracts of 
that sort, with which the jury was doubtless familiar especially with 
the provisions for a bond and payments to the contractor at stated 
times as the work progressed ; that it was a question for the jury to 
decide whether or not under the arrangement between the defeud- 
ants and Mr. Plager as it appeared from all the evidence in the 
25 case Plager was an independent contractor and the contract 
betweeirthe defendants and Plager was a bona fide contract 
to erect the house, or was a mere form under which some other 
matters or things were to be done,” and said in the course of his 
charge to the jury in reference to the receipt of $1135. given by 
Plager to Rheam, “ I would take it that the receipt is in full pay¬ 
ment of money due to date, not that it included all the work done, 
or that it paid for all the work done,” also “ I suppose it meant cash 
payment to date, not for all the work done ” but I leave all this for 
the jury to decide, and that “ they were to decide whether the con¬ 
tract between Plager and Rheam was made in good faith, or whether 
from all the evidence Plager was merely a superintendent,” all of 
which matters were left for them to decide. To each and every 
part of which instructions within the quotation marks, the defend¬ 
ants, by their counsel, duly excepted, as not warranted by the evi¬ 
dence, which exceptions were entered upon the minutes of the pre¬ 
siding justice, and the defendants renewed all the above exceptions 
taken during the course of the trial, and — the refusal of the court 
to grant the prayers asked, the case was submitted to the jury who 
returned a verdict for $355. for the plaintiff. 

The foregoing is the substance of all the testimony given in the 
course at the trial, and the exceptions above mentioned were sev¬ 
erally taken, prior to the rendering of said verdict, and were noted 
by the presiding justice at the trial on his minutes, at the time the 
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same were severally taken as aforesaid, and at the request of counsel 
for defendants this bill of exceptions is by the court signed and 
sealed this 28th day of April 1905, nunc pro time, and hereby 
26 made a part of the record of this cause. 

JOB BARNARD, Justice. 


Order as. to Transcript. 

Filed May 4, 1905. 

In the Supreme Court of the District of Columbia. 

James W. Martin, Plaintiff, 1 

vs. > At Law. No. 47082. 

Henry U. Rheam et al., Defendants.) 

In preparing the record on appeal in the above entitled cause, the 
clerk will include therein : 

1. Declaration, omitting affidavit and notice to plead. 

2. Pleas, omitting affidavit. 

3. Joinder of issue. 

4. Memorandum of verdict. 

5. Judgment, and of appeal noted in open court. 

6. Memorandum for appeal bond. 

7. Bill of exceptions, and order making same part of record. 

8. This order. 

JOS. A. BURKART, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff. 
WHARTON E. LESTER, 

Attorney for Defendants. 


27 Supreme Court of the District of Columbia. 


Thursday, May 11,1905. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 


James W. Martin, Plaintiff, 
vs, 

Henry U. Rheam et al., Defendants. 


1 

f 


At Law. 


No. 47082. 


Upon motion of the defendants, and for sufficient cause shown, it 
is ordered that the time within which to file their transcript of the 
record in the Court of Appeals be, and the same is hereby extended 
until June 15th, 1905, inclusive. 
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28 Supreme Court of the District of Columbia. 

United States op America, 1 , 

District of Columbia , J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 47,082, at law, wherein James W. Mar- 
tiu is plaintiff, and Henry U. Rheam and Julia A. Rheam are de¬ 
fendants, as the same remains upou the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 6th day of June, A. D. 1905. 

JOHN R. YOUNG, Clerk . 

Endorsed on cover: District of Columbia supreme court. No* 
1566. Henry U. Rheam et al., appellants, vs. James W. Martin- 
Court of Appeals, District of Columbia. Filed Jun- 9,1905. Henry 
W. Hodges, clerk, 


3—1566a 





